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Argued May 1, 2006 -- Decided December 7, 2006
PER CURIAM

The facts and procedural history are set forth in the opinion of the Appellate Division, which is reported at
379 N.J. Super. 358 (2005). To summarize, defendant MiPro Homes, L.L.C. is the owner of a 16.3-acre parcel of
land located in an area of Mount Laurel Township zoned for residential use. MiPro planned to build twenty-three
single-family residences on the site. On May 9, 2002, MiPro obtained final subdivision approval for this
development. In the meantime, plaintiff Mount Laurel Township attempted to obtain the MiPro site as part of its
open space acquisition program. After it was unable to obtain the site by way of voluntary acquisition, the township
brought a condemnation action on May 24, 2002, and filed a declaration of taking on May 31, 2002. The trial court
entered summary judgment dismissing Mount Laurel’s action. The trial court concluded that although acquisition of
property for open space is a proper purpose, the “real purpose” in condemning MiPro’s property was to prevent
another residential development in a township already under severe development pressure. That purpose, reasoned
the trial court, may not be furthered by resort to the power of eminent domain.

The Appellate Division reversed and remanded the case for an order appointing condemnation
commissioners. The panel concluded that a municipality has statutory authority to condemn property for open
space; that the selection of properties for open space acquisition on which residential development is planned does
not constitute an improper exercise of the eminent domain power; and that MiPro did not present evidence that
could support a finding that Mount Laurel’s decision to condemn its property constituted an abuse of the eminent
domain power.

The Supreme Court granted certification. 186 N.J. 241 (2006).

HELD: A municipality has statutory authority to condemn property for open space, and its selection of properties on
which residential development is planned is a proper exercise of the eminent domain power.

1. The opinion of the Appellate Division is affirmed substantially for the reasons expressed therein. Through
numerous statutes enacted over the years, the citizens of New Jersey have expressed a strong and sustained public
interest in the acquisition and preservation of open space. Some of those statutes provide municipalities with the
power of eminent domain to acquire land for recreation and conservation purposes. (pp. 2-3)

2. The public interest also has been expressed through New Jersey residents’ repeated approvals of the issuance of
state and local bonds to provide funding for open space acquisition. A township’s motive to limit development and
thereby limit overcrowded schools, traffic congestion and pollution that accompanies development is not
inconsistent with the motive driving the public interest in open space acquisition generally. (p. 3)

3. On remand to the trial court for an order appointing condemnation commissioners, the property will be valued at
its fair market value, including value associated with the landowner’s final subdivision approval obtained twenty-
two days before the municipality filed the declaration of taking. (p. 4)

The judgment of the Appellate Division is AFFIRMED.
JUSTICE RIVERA-SOTO has filed a separate DISSENTING opinion, expressing the view that a

municipality may not acquire property for open space by condemnation of land under development from private
owners unwilling to sell their properties. He is also of the view that in order to make the owner of a condemned



property whole, the fair market value must include acquisition costs and development costs to date, as well as the
profit the landowner could reasonably have been expected to make as a result of its planned development project.

CHIEF JUSTICE PORITZ and JUSTICES LONG, LaVECCHIA, ZAZZALI, ALBIN and
WALLACE join in the per curiam opinion. JUSTICE RIVERA-SOTO filed a separate, dissenting opinion.
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PER CURI AM
W affirmthe holding of the Appellate Division for the
reasons expressed by Judge Skillman in his thoughtful and well -

witten opinion. W recognize, as did the panel below, that the



citizens of New Jersey have expressed a strong and sustai ned
public interest in the acquisition and preservation of open
space. The Appellate Division points to the nunerous statutes
enacted in the 1960s and 70s, and even nore recently in the
1990s, authorizing loans and grants to expand the State’s G een
Acres Program Most pertinent here, various of those statutes
provide nmunicipalities with the power of em nent domain to
acquire land for recreation and conservation purposes. M.

Laurel Twp. v. MPro Hones, L.L.C., 379 N.J. Super. 358, 371-372

(App. Div. 2005) (citing New Jersey’'s G een Acres statutes,
N.J.S.A 13:8A-1 to -55, authorizing state and | ocal governnents
to acquire land for recreation and conservation purposes). Even
nore telling, New Jersey residents have voted repeatedly for the
i ssuance of state and county bonds to provide funding for open
space acqui sition.

That Mount Laurel Township sought to limt devel opnent,
thereby to Iimt the overcrowded schools, traffic congestion and
pol lution that acconpani es devel opnent, does not alter our
di sposition of this case. The town’s notive is not inconsistent
with the notive driving the public interest in open space

acqui sition generally. See N.J. Dep’'t of Envtl. Prot., Smart

Gowh, at http://ww.state.nj.us/dep/antisprawi/ (last nodified
Nov. 14, 2005) (stating that New Jersey is “the nation’s nost

densely popul ated state, and the nost devel oped” and that



“I[i]ll-conceived | and use and poorly designed devel opnent
threatens our vital drinking-water supplies, devours our open
space, spoils our |landscape and creates traffic congestion that
pollutes our air.”).

Finally, we note that on renmand and t he appoi nt nent of
condemmati on comm ssioners, the property will be valued at its
fair market value, including value associated with MPro’s fina
subdi vi si on approval obtained twenty-two days before the filing

of the declaration of taking. Cf. State ex rel. Conm ssioner of

Trans. v. Caoli, 135 N. J. 252, 268 (1994) (stating that

“potential subdivisionis a highly material factor bearing on
the opti numuse of the property and its fair nmarket value.”).
CHI EF JUSTI CE PORI TZ and JUSTI CES LONG, LaVECCH A, ZAZZALI,

ALBI' N, and WALLACE join in this opinion. JUSTICE Rl VERA- SOTO
filed a separate dissenting opinion.
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JUSTI CE RI VERA- SOTO, di ssenti ng.

| disagree with the majority’s holding in two fundanent al
respects. First, | conclude, nmuch as the trial court did, that
this case presents an inproper exercise of the power of em nent
domai n. Second, although the majority attenpts to lighten the
effect of its ruling by adding to the quantum of damages to
which MPro Hones, L.L.C. (MPro) is entitled as a result of the

condemnmati on proceedi ngs instituted by Mount Laurel Township



(Townshi p), the majority sinply does not go far enough.
Therefore, | respectfully dissent.
l.
A
Unli ke the Appellate Division s broad conclusion that “a
muni ci pality’ s acquisition for open space of properties on which
residential devel opnment is planned constitutes a proper use of

the em nent domain power[,]” M. Laurel Twp. v. M Pro Hones,

L.L.C., 379 N.J. Super. 358, 362 (App. Div. 2005),! a conclusion

enbraced by the mpgjority, ante, _ N.J. __ (2006) (slip op. at
1), | subscribe to the anal ysis adopted by the trial court,

whi ch aptly concluded that “the condemmati on here can best be
descri bed as a random taking wi thout l[egal justification.”

This case presents the unique and, in nmy view, egregious
circunstance in which “the real purpose [of the condemnati on]
was to prevent yet another residential devel opnent in a township
al ready under severe devel opnent pressure.” In those particular
circunstances, | nust side with the trial court when it
expl ained that “[i]f the Township desires to continue to
purchase property for open space, it may do so. Those purchases

may only be made fromw lling sellers, not by resort to

! The Appellate Division refers to MPro as “Mpro.”

However, MPro’s witten subnissions all capitalize the “p” in
M Pro, and both the majority and | have adopted that convention.



condemmati on of tracts under devel opnent from private owners
unwi Il ling to give up their properties and vested approvals.”

We have long held that “[t]he exercise of [the power to
condemm] will not be interfered with by the courts in the
absence of fraud, bad faith or circunstances revealing arbitrary

or capricious action.” Texas E. Transmission Corp. v. Wldlife

Preserves, Inc., 48 N J. 261, 269 (1966). As early as 1891, our

predecessor court held that private property could not be taken
via condemation save upon “[a] fair sense . . . said to be
pronotive of the welfare or convenience of the comunity .

.7 North Baptist Church v. Cty of Orange, 54 N.J.L. 111, 113

(Sup. . 1891) (citation and internal quotation marks omtted).
Sixty years later, we clarified that “the decision of [a]

condemmor is final as long as it acts reasonably and in good

faith.” Gty of Newark v. N.J. Tpk. Auth., 7 N J. 377, 385,

appeal dism ssed, 342 U. S. 874, 72 S. Ct. 168, 96 L. Ed. 657

(1951) (quoting 1 Nichols, Emnent Domain 383 (3rd. ed. 1950))

(emphasis supplied). W ultinmately described the standard to be
applied thusly: “The exercise of [the power to condemm] wil|
not be upset by the courts in the absence of an affirmative

showi ng of fraud, bad faith or manifest abuse.” City of Trenton

v. Lenzner, 16 N.J. 465, 473 (1954), cert. denied, 348 U S. 972,

75 S. C. 534, 99 L. Ed. 757 (1955).




When gauged t hrough that prism the Township' s transparent
after-the-fact explanations of its public policy basis for the
condemmation of MPro’ s property sinply do not wthstand serious
scrutiny. That exam nation requires that | conclude, as the
trial court inescapably did, that “the public purpose
articulated for the taking of MPro’'s property for passive open
space was not based on a true public need but solely in response
to the community’s sentinment expressed at the polls, coupled
with clear indications fromtownship officials, that the
property be acquired to stop residential developnent.” Thus, to
the extent the majority accepts the Appellate Division’s

reasoning and rejects the trial court’s thoughtful analysis and

conclusions, | respectfully dissent.
B
Furthernore, | reject the Appellate Division s val ue

judgnent in respect of the social worth of MPro’'s devel opnent
pl ans. According to the panel, the exercise of the Township' s
power of em nent domain woul d have been barred if MPro’s

devel opnent had been for “medical rehabilitation and nursing
facilities,” or “multi-famly housing affordable to m ddl e-
income famlies[,]” or even for MPro’ s “predecessor in
title[’s] planned . . . assisted living facility on the site[.]”

M. Laurel Twp. v. MPro Hones, L.L.C., supra, 379 N.J. Super.

at 376-77. Having thus couched the issue presented, the



Appel | ate Divi sion condemmed M Pro’ s devel opnent plan because
its “devel opnment of single-famly hones that will be affordable
only to upper-incone famlies would not serve a conparable
public interest.” Id. at 377. In ny view, a judge's

i ndi vi dual i zed and idiosyncratic view of what is or is not
socially redeem ng has no place in determ ni ng whether the
sovereign’s exercise of the power of em nent donmain is proper.
The issue here was and renai ns whet her the Township -- and not
M Pro -- acted unreasonably, in bad faith, or in circunstances

revealing arbitrary or capricious actions. Applying that

yardstick, the trial court held -- in ny view, correctly -- that
the Township failed to neet its burden. | would not disturb
that determ nation, least of all in the pursuit of sone ill-

defi ned soci al goal
1.
Even if the Township’s condemmation efforts could be
justified as a proper taking, | also disagree with the neasure

of danages the majority allows. According to the majority, “on
remand and t he appoi ntnent of condemnati on comnm ssioners, the
property will be valued at its fair market val ue, including

val ue associated with MPro’ s final subdivision approva

obtai ned twenty-two days before the filing of the declaration of

taking.” Ante, _ NJ. _ (2006) (slip op. at 4). That

measure of damamges is, to nme, woefully inadequate.



The rel evant facts are past dispute: MPro’ s property was
zoned for residential use, precisely the use M Pro intended,
and, hence, no variances were required; the only governnental
approval M Pro sought -- and validly secured -- was a
subdi vi si on approval to subdivide one large lot into smaller,
residential lots that nonethel ess each still conforned to the
requi renents of the Township’s zoning ordi nance; the Township
failed to amend its zoning ordinance to list MPro’s property as
other than for residential use in anything even renotely cl ose
to atinely and fair manner; and, the Townshi p’s obvi ous purpose
was not to increase open space for the use and enjoynent of its
citizens, but plainly to forestall additional devel opnment and
its concom tant additional demand on nunicipal facilities or
servi ces.

In that context, limting the condemmee’s recovery to the
fair market value of his property, including any increase in the
val ue resulting fromthe subdivision approval, denies the
property owner the basis of his bargain. MPro purchased this
property with the intent of devel oping a single-famly housing
devel opnment. M Pro acted on that intent, secured the required
permts and comrenced construction. Once MPro secured its
permts and acted in reliance thereon, MPro’s rights becane

vested. See generally N J.S. A 40:55D-49 (granting three-year

non- di st ur bance period to mgj or subdivision or site plan

- 6 -



prelimnary approval); N J.S. A 40:55D 52 (granting two-year
non- di st ur bance period to zoning final approvals). It is
obvious that M Pro engaged in this course of conduct for a
reason: to profit fromthe devel opnent and sal e of single-
famly residences.

Central to our systemof justice is the concept that “[a]n

injured person is entitled to be nade whole.” Patusco v. Prince

Macaroni, Inc., 50 N.J. 365, 368 (1967). In that same vein,

“[t] he goal of conpensatory damages is to restore the plaintiff
to the sanme position it was in prior to the occurrence of the

wong.” WMaterial Damage Adjustnment Corp. v. Qpen MRl of

Fairview, 352 N.J. Super. 216, 232 (Law Div. 2002). Those core

principles lead to but one fair and equitable conclusion: that,
unl ess the Townshi p can denonstrate that M Pro was unabl e or
unwilling to conpl ete that devel opnent, the proper quantum of
damages arising fromthis taking is the aggregate of MPro’s

restitution damages? and expectancy damages.® Anything |ess

2 Those include M Pro’ s devel opnent costs to date, including

acqui sition costs. See Material Damage Adjustment Corp. v. Qpen

MRI of Fairview, supra, 352 N.J. Super. at 232 (defining
restitution as “an award of conpensatory danages [that] requires
the full restoration or ‘restitution’ to plaintiff of al
paynents nade”); Black’'s Law Dictionary 1315 (7th ed. 1999)
(defining restitution as “[c]onpensation or reparation for the

| oss caused to another”).

3 Those include the profit MPro could reasonably have been

expected to reap as a result of this devel opment project. See
Furst v. Einstein Moomy, Inc., 182 N.J. 1, 14 (2004) (defining




takes fromMPro a property right wthout just conpensation

sonet hi ng prohibited by our Constitution, N.J. Const. art. I,

20 (“Private property shall not be taken for public use w thout
just conpensation.”), and a concept enbodied in the Em nent
Domain Act of 1971. N J.S. A 20:3-29 (“The condemee shall be
entitled to conpensation for the property, and danages, if any,
to any remai ning property, together with such additional
conpensation as provided for herein, or as may be fixed
according to law ").

Therefore, because the quantum of damages all owed by the
majority on remand artificially deflates the value of MPro’'s

property, | respectfully dissent.

"expectation interest” as “the benefit of the bargain”); Sons of
Thunder, Inc. v. Borden, Inc., 285 N J. Super. 27, 104 (App.
Div. 1995), rev'd on other grounds, 148 N. J. 396 (1997); Noye v.
Hof f mann- La Roche, Inc., 238 N. J. Super. 430, 437 (App. Dv.),
certif. denied, 122 N.J. 146, 147 (1990).
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